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13, Utah Code Annotated, (1953, as amended), and unlawful
possession or consumption in violation of §5-2-15 Code of St.
George City.
STATEMENT OF THE CASE
On or about the 24th day of November, 1989, appellant
was issued a citation charging him with the following
misdemeanors:
(a)

Minor purchasing alcohol;

(b)

Minor consuming alcohol;

(c)

Possession of fake identification.

The appellant was charged by Information with the following:
(a)

Possession or consumption of alcohol by a minor in

violation of St. George City Ordinance §5-2-15 which §32A-1213(1), Utah Code Annotated;
(b)

Misrepresentation of age to buy alcohol, in

violation of §32A-12-13(2), Utah Code Annotated; and
(c)

Altered or defaced driver's license, in violation

of §41-2-133, Utah Code Annotated.
Appellant was tried in absentia and found guilty of all
offenses on February 5, 1990.
STATEMENT OF FACTS
PROCEEDINGS IN THE FIFTH CIRCUIT COURT
After appellant was cited for the criminal violations
set forth above, arraignment was scheduled before the Honorable
Robert Owens of the Fifth Circuit Court, St. George Department,
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on November 27, 1989.

(R.57)

Appellant telephoned the Clerk of

the Court to inform the Court that he was attending school at
Boise, Idaho, and rescheduled arraignment for December 1, 1989.
(TR p.3 1.11)

(R.57)

Appellant appeared for arraignment on

December 1, 1989, but was told the judge was on vacation and the
arraignment was rescheduled for December 4, 1989.

(R.57)

Appellant's father called the Court Clerk on December 4, 1989,
and stated that appellant was unable to leave school in Boise,
Idaho, to travel to St. George, Utah.

(TR p.4 1.14) (R.57)

Appellant's father called the Court Clerk on December 12, 1989
and stated that appellant was scheduled for surgery on December
13, 1989 and would not be able to appear at arraignment.

(R.57)

On December 15, 1989, Connie L. Mower, attorney for appellant,
called to inform the Court Clerk that she was representing
defendant and would file an Appearance of Counsel and Waiver of
Appearance at Arraignment, Reading of Rights, and Demand for Jury
Trial.

(R.57) Appellant, through his counsel, then filed an

Appearance, Entry of Plea, and Jury Demand and a Waiver on
December 18, 1989.

(R.2, 3, 57)

On January 11, 1990, the crimes

charged in the Information were amended to infractions (R.10, 57)
and appellant was notified by Order dated January 12, 1990 that a
request for jury was denied.

(TR p.3 1.19)

(R.13, 57)

Appellant was notified by trial setting that trial was set for
February 5, 1990 at 3:00 p.m.

(R.ll, 57)

Prior to trial, appellant's counsel attempted to
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telephone the St. George City Attorney to discuss the case.

On

February 5, 1990, counsel for appellant finally reached the St.
George City Prosecutor at approximately 8:30 a.m.

(TR p.3 1.7)

At that time, counsel for appellant arranged with the prosecutor
for appellant to waive his right to personal appearance at trial
and to plead guilty to the charge of consumption of alcohol by a
minor, an infraction.

(TR p.3 1.2)

Counsel for appellant agreed

to send by facsimile transmission a signed Waiver and Entry of
Plea to the prosecutor's office by 3:00 p.m., February 5, 1990.
(TR p.3 1.17)

Due to transmission problems, counsel for

appellant could not fax the Waiver and Entry of Plea to St.
George. (TR p.3 1.20) (R.19-21, 28-30, 31, 45-47)

When the

prosecutor reviewed his file prior to the scheduled appearance
before Judge Owens, he discovered that in addition to the charge
to which appellant was entering a plea of guilty, two (2) other
violations had been charged in the Information.
(R.28-30, 31)

(TR p.3 1.23)

The prosecutor moved to continue the trial at

appellant's counsel's request because of the additional charges.
(TR p.3 1.2)

(R.29, 31)

The Motion was denied.

(TR p.3 1.21)

Appellant was tried in absentia and found guilty on all charges.
(TR p.12 1.5-8)

(R.31, 39, 58) Appellant was fined $455.00 to

be paid by March 5, 1990, and sentenced to one (1) year
probation. (TR p.12 1.20-25)

(R.39-40, 58)

Appellant's Motion for New Trial, filed February 20,
1990, was denied on February 20, 1990.
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(R.25, 58)

A Notice of

Appeal was timely filed on March 6, 1990.

(R.32, 58)

On March

27f 1990 appellant filed a Motion for Reconsideration of Motion
for New Trial which was also denied.

(R.41, 52, 58)

SUMMARY OF ARGUMENT
The lower court abused its discretion in denying
appellant's Motion to Continue and then proceeding with trial in
defendant's absence since appellant did not voluntarily waive his
constitutional right to be present at trial.

Later, the trial

court abused its discretion in denying appellant's Motion for a
New Trial.

The lower court improperly entered convictions for

violations of §32A-12-13 (1), Utah Code Annotated, and St. George
City Ordinance §5-2-15, which adopts §32A-12-13 (2), Utah Code
Annotated, as proscribed by the standards for double jeopardy.
The convictions were improper because the State failed to
establish the element of jurisdiction by a preponderance of the
evidence.
ARGUMENT
POINT I
THE TRIAL COURT ABUSED ITS DISCRETION WHEN IT
DENIED APPELLANT'S MOTION TO CONTINUE AND THEN
CONDUCTED TRIAL IN ABSENTIA SINCE APPELLANT
DID NOT VOLUNTARILY WAIVE HIS CONSTITUTIONAL
RIGHT TO APPEAR AND DEFEND IN PERSON
The trial court should have granted appellant's Motion
to Continue based on miscommunication between counsel for
appellant and the prosecutor.

After numerous attempts, counsel

for appellant finally communicated by telephone with the
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prosecutor at or about 8:30 a.m., on February 5, 1990, the day of
the trial prior to its scheduled commencement at 3:00 p.m.
Arrangements were made that appellant would waive his right to
personal appearance at trial and to plead guilty to the charge of
consumption of alcohol by a minor, an infraction.

Counsel for

appellant agreed to send a signed Waiver of Appearance and Entry
of Plea via facsimile transmission to the St. George City
Attorney's office by 3:00 p.m., February 5, 1990. Due to
unforeseeable transmission problems, appellant's counsel was
unable to fax the Waiver and Entry of Plea to St. George prior to
the 3:00 p.m. deadline.

Immediately prior to trial, the

prosecutor discovered the additional charges in the Information.
Pursuant to request by appellant's counsel, the prosecutor moved
to continue the trial and the motion was denied.
Article 1, §12 of the Utah Constitution provides that a
defendant is entitled to be present at all stages of trial. The
constitutional right to appear and defend in person may be waived
under certain circumstances where the defendant voluntarily
absents himself from trial, but voluntariness may not be presumed
by the trial court.

Article 1, §12, Utah Constitution.

Utah Code Annotated (1953, as amended).
P.2d 677 (Utah*1986)

§77-1-6,

See State v. Houtz, 714

The State carries the burden of showing

that a defendant's non-appearance was voluntary.
Wagstaff, 772 P.2d 987 (Utah, 1989).

State v.

Where the record is silent

as to the reason for defendant's absence, the court will not
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presume it voluntary and will not infer waiver of the right to
appear.

State v. Walker, 161 N.E.2d 521, 108 Ohio App. 333

(Ohio, 1959) (misdemeanor trial conducted entirely in absentia on
defendant's failure to appear).
The absence of the accused at trail is not voluntary if
it was merely negligent and was not purposeful or deliberate and
even some disregard of defendant's obligation to appear in court
has been held insufficient to show waiver.

People v. Evans, 172

N.E.2d 799, 21 111.2d 402 (111., 1961).
When a criminal defendant's non-appearance has resulted
from the incorrect advice of his counsel, his absence cannot be
found to be voluntary.

In State v. Coles, 688 P.2d 473 (Utah,

1984), the defendant was mistakenly advised by his counsel that
jury trial would not proceed as previously scheduled.

The Utah

Supreme Court found that:
Defendant was entitled to believe his
attorney. His absence was through no fault of
his own, and [he] had nothing to gain by
failing to appear. Because of his absence,
defendant was precluded from presenting a
defense. (at 474)
The Court then reversed defendant's conviction and remanded the
case for a new trial.
In the instant case, the trial court was aware that the
appellant had agreed to execute a Waiver of Appearance and an
Entry of Plea of guilty to one (1) charge.

The trial court was

further aware that the City Attorney belatedly discovered the
additional charges.

Under these circumstances, the trial court
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improperly found that appellant voluntarily waived his right to
appear.
POINT II
THE TRIAL COURT ABUSED ITS DISCRETION IN
DENYING APPELLANTS MOTION FOR A NEW TRIAL
After the lower court tried appellant in absentia,
appellant's counsel filed a Motion for New Trial accompanied by
affidavits which clearly set forth an adequate basis for the
request.

By those affidavits and the previous representations by

the St. George City prosecutor at time of trial, the trial court
could only conclude that appellant's non-appearance resulted from
miscommunication and not a voluntary desire to avoid personal
appearance.
The Constitutions of the United States and the State of
Utah guarantee criminal defendants a meaningful opportunity to
present a complete defense, whether this right is rooted directly
in the Fourteenth Amendment or in the compulsory process or
confrontation clauses of the Sixth Amendment.

Under the

Fourteenth Amendment, the defendant has the right to be present
in his own person whenever his presence has a relation,
reasonably substantial, to the fullness of his opportunity to
defending against the charge.
97, 54 S.Ct-330 (1934).

Snyder v. Massachusetts, 291 US

The opportunity to be heard is an

essential component of procedural fairness.

Colorado v.

Connelly, 479 U.S. 157 (1986); Lisenba v. California, 314 U.S.
219 (1941) reh. den. 315 US 826 (1942).
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In deciding whether to proceed with a trial when the
defendant is voluntarily absent/ the court must weigh the
likelihood that the trial could soon take place with the
defendant being present, and the difficulty of rescheduling.
United States v. Benavides, 596 F.2d 137 (CA Tex 1979).
In light of the fact that the trial court made
inadequate inquiry into defendant's ability to appear on February
5, 1990, and because appellant's affidavits show that appellant's
non-appearance was not voluntary, the trial court abused its
discretion in denying appellant's Motion for a New Trial.
POINT III
THERE WAS INSUFFICIENT EVIDENCE INTRODUCED AT
TIME OF TRIAL TO ESTABLISH JURISDICTION
In this case, appellant's conviction of the offenses of
consumption or possession of alcohol by a minor, misrepresentation of age, and altered driver's license necessarily requires
proof of the jurisdictional element that the crimes occurred in
the State of Utah within the limits of St. George City.

Though

jurisdiction need not be proven beyond a reasonable doubt, it
nonetheless must be established by a preponderance of the
evidence.

§76-1-501(3), Utah Code Annotated (1953, as amended).

The State, however, put on absolutely no evidence of
jurisdiction.
In State v. Sorenson, 758 P.2d 466 (Utah App., 1988), a
minor was charged with possession and consumption of an alcoholic
beverage.

The State did not present any evidence that the
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accused had consumed alcohol within the State of Utah, but relied
instead upon the 'presumption1 that consumption occurred in the
State of Utah unless rebutted by other credible evidence.
The Court of Appeals reversed the accused's conviction
and held that such a presumption was unconstitutional in that it
shifted the burden of proof to the accused.
The voluntary surrender by an individual to the
authorities of a state which has no jurisdiction to try him for
an act committed outside the state will not cure the State's lack
of jurisdiction.

Commonwealth v. Thomas, 410 PA 160 (1963) cert,

den. 375 U.S. 856 (1963).

The trial court's finding with respect

to the jurisdictional issue, though characterized as a factual
assumption, was actually a legal presumption which impermissibly
relieved the State of its burden of proving every element of the
offense in violation of the due process clause of Article I, §7
of the Utah Constitution and the Fourth and Fifth Amendments to
the Constitution of the United States.

The court's approach

compromised appellant's privilege against self-incrimination.

It

is fundamental that jurisdiction resides solely in the courts of
the state or county or city where the crime is committed and the
laws of each state or county or city exclusively govern the
nature of the offense.
(1892).

Huntington v. Attrill, 146 U.S. 657

An accused has the right to be tried in the county or

municipality in which the crime was committed.
State, 41 Tenn 338 (1860).

Armstrong v.

Constitutional provisions for trial
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in the vicinity of the crime is a safeguard against the
unfairness and hardship involved when an accused is prosecuted in
a remote place.

The Sixth Amendment unequivocally mandates trial

in the "state and district wherein the crime shall have been
committed," and proof of venue is, therefore, an essential part
of the government's case without which there can be no
conviction.

The Constitution guarantees the defendant a trial in

the state where the crimes or offenses have been committed and a
jury of that district or state.

Venue of prosecution depends on

the situs of the offense, but neither the Constitution nor Rules
of Procedure provide the criteria for deciding where the offense
has been committed.
In the instant case, the prosecution's examination of
Officer Russell Riggs does not establish the exact situs of the
offense:
Q.
Did you have occasion to go to or be in
the area of the intersection of Sunset and
Dixie Downs Road?
A.
...I was just on random patrol ... I
observed a young man ... leaving the parking
lot of the 7-Eleven at Dixie Downs & Sunset.
...I made a traffic stop right there just as
they pulled out of the parking lot. (TR p.6
1.10-15).
The record does not clearly establish whether this particular
location was in the State of Nevada or the State of Utah.

Nor is

it sufficient to show that the crimes occurred within the
jurisdiction of the City of St. George.

The State has failed to

meet its burden on the jurisdictional element.
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POINT IV
THERE WAS INSUFFICIENT EVIDENCE INTRODUCED AT
TRIAL TO CONVICT APPELLANT OF THE CRIME OF
"POSSESSION OF AN ALTERED DRIVER'S LICENSE OR
STATE IDENTITY CARD"
The officers involved in appellant's citation testified
at trial that appellant had two (2) forms of identification:
EXAMINATION OF OFFICER BITHELL:
Q.

Did he identify himself:

A.
He gave me a Utah driver's license that
had his picture I.D. and...it was a Utah
driver's license with all the information that
he had given me...all that information was on
a valid Utah driver's license. (TR p.9 1.25,
p.10 1.1-4).
The Utah driver's license contained correct information
regarding appellant's identification and age.
By this evidence, the State failed to show that
appellant violated Utah Code Annotated §41-2-133 which provides:
It is a class B misdemeanor for a person to:
(1) display or cause or permit to be
displayed or to have in possession any license
knowing it is fictitious or has been canceled,
denied, revoked, suspended, disqualified, or
altered. (Emphasis added.)
In addition to the driver's license, the appellant had
a false identification card:
EXAMINATION OF OFFICER RUSSELL RIGGS:
A.
I asked him for identification. (TR p.6
1.21). ...he tossed something on the ground.
(TR p.7 1.1-4) ...it turned out to be an
identification card that had his picture...and
a date of birth... 1-18-68 (TR p.7 1.24)
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...he told me that he ordered it out of a
rock-n-roll magazine. (TR p.8, 1.12)
Q.
Did you ascertain what his date of birth
was? (TR p.7 1.19-20)
A.
...He told me he was 18 when he indicated
his date of birth was 1-17 of '71. (TR p.7
1.21-22)
Appellant did not violate Part 4 of the Motor Vehicle
Code which authorizes the state to issue State Identification
Cards to minors.

Under §41-2-409f the Code provides:

It is a Class B misdemeanor to:
(1) give false information on an
application for the purpose of procuring a
card of identification;
(2) knowingly possess or have under
one's control an altered of fictitious card of
identification;
(3) alter any information or photograph
contained on a card of identification;
(4) knowingly issue an adult card of
identification to any person younger than 21
years of age; or
(5)

violate any provision of this part.

However, the scope of this criminal section is limited by §41-2401(2) which defines "card" as "a card of identification issued
under this act."

Therefore, it is not a violation of §41-2-409

to possess an altered or fictitious card of identification
ordered from a "rock and roll" magazine.
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POINT V
THE DOCTRINE OF DOUBLE JEOPARDY BARS THE ENTRY
OF CONVICTION FOR BOTH MISREPRESENTATION OF
AGE AND POSSESSION OR CONSUMPTION BY A MINOR
The trial court improperly entered convictions for
Misrepresentation of Age to buy alcohol while convicting
appellant of Possession or Consumption by a Minor.

An accused

may be charged and convicted for all separate crimes arising as a
single criminal episode.
Annotated

However, §76-1-402(3), Utah Code

(1953, as amended), provides in pertinent part:
(3) A defendant may be convicted of an
offense included in the offense charged but
may not be convicted of both the offense
charged and the included offense. An offense
is so included when:
(a) It is established by proof of the
same or less than all the facts required to
establish the commission of the offense
charged; or
(b) It constitutes an attempt,
solicitation, conspiracy, or form of
preparation to commit the offense charged or
an offense otherwise included therein; or
(c) It is specifically designated by a
statute as a lesser included offense.
(Emphasis added.)

The appellant was convicted by the trial court of both Possession
or Consumption by a minor and §32A-12-13, Utah Code Annotated
(1985) (adopted in its entirety by the Ordinances of the City of
St. George) which provides in pertinent part:
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1)
It is unlawful for any person under
the age of 21 years to purchase, possess, or
to consume any alcoholic beverage or product,
unless specifically authorized by this title.
2)
It is also unlawful for any person
under the age of 21 years to misrepresent
their (sic) age, or for any other person to
misrepresent the age of a minor, for the
purpose of purchasing or otherwise obtaining
an alcoholic beverage or product for a minor.
A plain reading of the State's statute reveals that
Minor in Possession/Consumption is a lesser included offense of
§32-12-13(2), Utah Code Annotated

(1985).

Therefore, to convict

and sentence appellant on both charges constitutes a violation of
the Due Process clauses of the Utah Constitution and the
Constitution of the United States.

Further, under State v.

Shondel, 22 Utah 2d 343, 453 P.2d 146 (1969), whenever one act
gives rise to multiple criminal violations, the accused is
entitled to be sentenced only for the offense which provides the
lesser sentence.
CONCLUSION
The trial court abused its discretion in denying
appellant's

Motion to Continue when it was obvious that

appellant failed to appear for trial as the result of
miscommunication between his counsel and counsel for appellee.
The trial court wrongfully found that appellant voluntarily
waived his right to appear and further wrongfully tried appellant
in his absence.

Further, the trial court abused its discretion

in denying appellant's Motion for a New Trial.

15

Even if the trial

court properly tried appellant in his absence, there was not
sufficient evidence introduced by appellee to convict appellant
of the crimes charged.

No evidence was admitted to establish the

element of jurisdiction by a preponderance of the evidence.
Finally, the court improperly convicted appellant of all three
(3) charges because of the Doctrine of Double Jeopardy.
Therefore, this Court should reverse appellant's convictions or,
in the alternative, remand the case for new trial.
Respectfully submitted thig^ //^clay of July, 1990.

L. MOWER
Attorney for Appellant
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CERTIFICATE OF SERVICE
I hereby certify that on this

day of July, 1990,

I mailed, postage prepaid, a true and correct copy of the
foregoing BRIEF TO APPELLANT to the attorney for the
plaintiff/appellee herein, T. W. Shumway, St. George City
Attorney, 175 East 200 North, St. George, JJ^h 84770
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S e c . 12. [Rights of a c c u s e d persons.!
In criminal prosecutions the accused shall have the
right to appear and defend in person and by counsel,
to demand the nature and cause of the accusation
against him, to have a copy thereof, to testify in his
own behalf, to be confronted by the witnesses against
him, to have compulsory process to compel the attendance of witnesses in his own behalf, to have a speedy
public trial by an impartial jury of the county or district in which the offense is alleged to have been committed, and the right to appeal in all cases In no
instance shall any accused person, before final judgment, be compelled to advance money or fees to secure the rights herein guaranteed. The accused shall
not be compelled to give evidence against himself; a
wife shall not be compelled to testify against her husband, nor a husband against his wife, nor shall any
person be twice put in jeopardy for the same offenre.

77-1-6. Rights of defendant.
(1) In criminal prosecutions the defendant is entitled:
(a) To appear in person and defend in person
or by counsel;
(b) To receive a copy of the accusation filed
against him;
(c) To testify in his own behalf;
(d) To be confronted by the witnesses against
him;
(e) To have compulsory process to insure the
attendance of witnesses in his behalf;
(0 To a speedy public trial by an impartial
jury of the county or district where the offense is
alleged to have been committed;
(g) To the right of appeal in all cases; and
(h) To be admitted to bail in accordance with
provisions of law, or be entitled to a trial within
30 days alter arraignment if unable to post bail
and if the business of the court permits.
(2) In addition:
(a) No person shall be put twice in jeopardy for
the same offense;
(b) No accused person shall, before final judgment, be compelled to advance money or fees to
secure rights guaranteed by the Constitution or
the laws of Utah, or to pay the costs of those
rights when received;
(c) No person shall be compelled to give evidence against himself;
(d) A wife shall not be compelled to testify
against her husband nor a husband against his
wife; and
(e) No person shall be convicted unless by verdict of a jury, or upon a plea of guilty or no contest, or upon a judgment of a court when trial by
jury has been waived or, in case of an infraction,
upon a judgment by a magistrate.
1980

32A-12-13. Unlawful purchase, possession, or
consumption by minor — Misrepresentation of age of minor.
(1) It is unlawful for any person under the age of
21 years to purchase, possess, or consume any alcoholic beverage or product, unless specifically authorized by this title.
(2) It is also unlawful for any person under the age
of 21 years to misrepresent their age, or for any other
person to misrepresent the age of a minor, for the
purpose of purchasing or otherwise obtaining an alcoholic beverage or product for a minor.
n*

41-2-133. Prohibited uses of license -*- Penalty.
It is a class B misdemeanor for a person to*
! ' (1) display or cause or permit to be displayed
u
or to have in possession any license knowing it is
' fictitious or has been canceled, denied, revoked,
" suspended, disqualified, or altered;
^ (2) lend or knowingly permit the use of a li1
cense issued to him, by a person not entitled to it;
(3) display or to represent as his own a license
' not issued to him;
'• (4) fail or refuse to surrender to the division
0
upon demand any license which has been denied,
'' suspended, disqualified, canceled, or revoked;
(5) use a false name or give a false address in
any application for a license or any renewal or
duplicate of the license, or to knowingly make a
false statement, or to knowingly conceal a material fact or otherwise commit a fraud in the application; or
(6) permit any other prohibited use of a license
issued to him.
1989

PART 4
CARD OF IDENTIFICATION
41-2-401. Definitions.
As used in this part:
(1) "Adult" means a person 21 years of age or
older.
(2) "Card" means a card of identification issued under this part.
(3) "Minor" means a person younger than 21
years of age.
19g?

41-2-409. Violations.
It is a class B misdemeanor to:
(1) give false information on an application for
the purpose of procuring a card of identification;
(2) knowingly possess or have under one's control an altered or fictitious card of identification;'
(3) alter any information or photograph con-'
tained on a card of identification;
(4) knowingly issue an adult card of identification to any person younger than 21 years of age;>
or
(5) violate any provision of this part.
lttl

76-1-402. Separate offenses arising out of single
criminal episode — Included offenses.
( D A defendant may be prosecuted in a single
criminal action for all separate offenses arising out of
a single criminal episode; however, when the same
act of a defendant under a single criminal episode
shall establish offenses which may be punished in
different ways under different provisions of this code,
the act shall be punishable under only one such provision; an acquittal or conviction and sentence under
any such provision bars a prosecution under any
other such provision.
(2) Whenever conduct may establish separate offenses under a single criminal episode, unless the
court otherwise orders to promote justice, a defendant
shall not be subject to separate trials for multiple
offenses when:
(a) The offenses are within the jurisdiction of a
single court, and
(b) The offenses are known to the prosecuting
attorney at the time the defendant is arraigned
on the first information or indictment.
(3) A defendant may be convicted of an offense included in the offense charged but may not be convicted of both the offense charged and the included
offense. An offense is so included when:
(a) It is established by proof of the same or less
than all the facts required to establish the commission of the offense charged; or
(b) It constitutes an attempt, solicitation, conspiracy, or form of preparation to commit the offense charged or an offense otherwise included
therein; or
(c) It is specifically designated by a statute as
a lesser included oftense.
(4) The court shall not be obligated to charge the
jury with respect to an included offense unless there
is a rational basis for a verdict acquitting the defendant of the offense charged and convicting him of the
included offense.
(5) If the district court on motion after verdict or
judgment, or an appellate court on appeal or certiorari, shall determine that there is insufficient evidence to support a conviction for the offense charged
but that there is sufficient evidence to support a conviction for an included offense and the trier of fact
necessarily found every fact required for conviction of
that included offense, the verdict or judgment of conviction may be set aside or reversed and a judgment
of conviction entered for 0.*» included offense, without
necessity of a new trial, if such relief is sought by the
defendant.
t*w

76-1-501. Presumption of innocence — "Element of the offense" defined.
(1) A defendant in a criminal proceeding is presumed to be innocent until each element of the offense charged against him is proved beyond a reasonable doubt. In absence of such proof, the defendant
shall be acquitted.
(2) As used in this part the words "element of the
offense" mean:
(a) The conduct, attendant circumstances, or
results of conduct proscribed, prohibited, or forbidden in the definition of the offense;
(b) The culpable mental state required.
(3) The existence of jurisdiction and v e n u e are not
elements of t h e offense but shall be established by a
preponderance of the evidence.
197,1
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Page
1
5 , 1990

3:30 PM
)efendant
CITATION: A859789 SGP
Case: 891001576 MS
OLSEN, JASEN RALPH
State Misdemeanor
10984 SOUTH 2700 WEST
Judge: Robert F. Owens
SO JORDAN
UT 84065
CDR #: 859689
)fficer
228 SGP VANCE BITHELL
Zharaes
Violation Date: 11/24/89
1. MINOR IN POSSESSION/CONSUMPTION
5-2-15
Plea: Not Guilty
Finding/Judgment: Guilty
2. MISREPRESENTATION OF AGE TO BUY ALCOHOL 32A-12-13.M
Plea: Not Guilty
Finding/Judgment: Guilty
3. DRIVER'S LICENSE ALTERED/DEFACED/LOANING C41-2-133
Plea: Not Guilty
Finding/Judgment: Guilty

Bail
55.00

Bench
100.00

Bench
300.00

Bench

Proceedings
Ll/27/89 Case filed on 11/27/89.
ARR
scheduled for 11/27/89 at 1:30 P in room 1 with RFO
DEF CALLED, IS IN BOISE, ID GOING TO SCHOOL. ARR SCHEDULED FOR
12-01-89, WILL APPEAR AT THAT TIME. /VF
ARR
rescheduled to 12/ 1/89 at 1:30 P in room 1 with RFO
Mis Arr
Judge Robert F. Owens
TAPE: 378
COUNT: 1255
Deft not present
NO APPEARANCE/ VACATE
rescheduled to 12/ 4/89 at 1 30 P in room 1 with RFO
l°/01/89 ARR
12/04/89 DEFN FATHER CALLED- DEFN IS IN BOISE AT SCHOOL- DEFN IS TO CALL
COURT
ARR: TAPE 386 COUNT: 14 63
RFO/TLH
VACATED/ NO APPEARANCE
Review on 12/11/89
12/05/89 Began tracking Fine Stay
1^/12/89 DEFN'S DAD CALLED AND STATED DEFENDANT MIGHT APPEAR FRI FOR
ARRAIGNMENT, CASE HAS BEEN RESCHEDULED (3) TIMES PREVIOUSLY
ARR
scheduled for 12/15/89 at 1:30 P in room 1 with RFO
ARR
VACATED:
TAPE: 398 COUNT: 200
JUDGE ROBERT F OWENS
12/15/89
*SLC ATTY TELEPHONED WAIVED DEFN'S APPEARANCE
**WILL FILE APPEARANCE OF COUNSEL
WAIVER OF APPEARANCE, READING OF RIGHTS & DEMAND FOR JURY TRL
12/18/89 APPEARANCE OF COUNSEL, ENTRY OF PLEA & JURY DEMAND FILED BY ATD
CONNIE MOWER
scheduled for 1/22/90 at 4:00 P in room 1 with RFO
12/19/89 PTC
scheduled for 2/ 1/90 at 8:30 A in room 1 with RFO
HRG MJS
scheduled for 2/16/90 at 8:00 A in room 1 with RFO
TRJ
114/21/89 Ended tracking of Fine Stay
12/22/89 RESPONSE TO REQUEST FOR DISCOVERY FILED BY CPR
31/11/90 INFORMATION FILED AS INFRACTIONS BY CPR
PTC
on 1/22/90 was cancelled
HRG MJS
on 2/ 1/90 was cancelled
TRJ
on 2/16/90 was cancelled
TRL
scheduled for 2/ 5/90 at 3:00 P in room 1 with RFO
NOTICE OF SETTING OF TRIAL TO COURT SENT:

TLH
TLH
TLH
TLH
TLH
TLH
TLH
TLH
TLH
ONE
TLH
TLH
TLH
TLH
TLH
GHM
GHM
GHM
GHM
GHM
GHM
unit

TLH
TLH
TLH
TLH
TLH
TLH
TLH
TLH
TLH
TLH
TLH
TLH
TLH
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5, 1990
3:30 PM
CITATION: A859789 SGP
Case: 891001576 MS
State Misdemeanor

efendant
OLSEN, JASEN RALPH

MONDAY

F

RUARY

1/19/90 RETURN OF SERIVCE ON SUBPOENAS (RIGGS, BITHELL) FILED
2/05/90 TRIAL: TAPE 037 COUNT 3143 RFO/TLH (SHUMWAY
ATD & DEFN NOT PRESENT
CPR STATEMENTS OF PHONE CONVERATION WITH ATD RE: CHANGE OF
PLEA AND RELATES ATD'S MOTION FOR CONTINUANCE
COURT DENIES ATD MOTION FOR CONTINUANCE- TO PROCEED ABSENTIA
PW#1 SGT RUSSELL RIGGS
***TAPE CHANGE 038
PEX#1 (ID) OFFERED AND RECEIVED
PW#2 OFFICER VANCE BITHELL
COURT FINDS DEFENDANT GUILTY OF ALL CHARGES
CPR RECOMMENDATION OF FINES
SNT
scheduled for 2/ 5/90 at 3:30 P in room 1 with RFO
Sentence:
Deft/Counsel not present, Prosecutor present
Judge: Robert F. Owens
Plea: Not Guilty Find: Guilty - Be
Chrg; MINOR POSS/CONS
44.00
Suspended:
.00
Fine Amount:
Plea: Not Guilty Find: Guilty - Be
Chrg: MISREP OF AGE
80.00
Suspended:
.00
Fine Amount:
Plea: Not Guilty Find: Guilty - Be
Chrg: ALTERED DL
300.00
Suspended:
.00
Fine Amount:
Fines and assessments entered: FL
424.00
SF
31.00
Total ARFINES:
455.00
FINE OF $4 55 DUE IN FULL BY 3-5-90
ONE YEAR PROBATION
-PEX#1 RELEASED TO OFFICERS
NOTICE SENT TO DEFN OF FINE DUE DATE
Began tracking Fine Stay
Review on 03/05/90

TLH
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accounting Summary
Total Due
455.00

Fine Due

Paid

Credit

Balance
455.00

Time Pay#

Additional Cass Data
Fine Summary
Fine:

$424.00

Suspended:

Parties
Atty for Defendant
CONNIE L MOWER
623 EAST 100 SOUTH
BOX 11643
SSN #
- SALT LAKE CITY
UT 84147-0643
Personal Description
Sex: M
DOB: 01/27/71
Dr. Lie. No.: 149003240

State: UT

Home Phone: (

)

Work Phone: (801) 363-9345

Expires;
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m.
FIFTH CIRCUIT COURT, STATE OF UTAH
WASHINGTON COUNTY, ST. GEORGE DEPARTMENT
* * * * * *

CITY OF ST. GEORGE,

)

TRIAL

)

Case No. 891001576

Plaintiff,
VS .

JASEN RALPH OLSEN,
Defendant.

* * *

BE IT REMEMBERED, that on the 5th day of
February, 1990, the above-entitled matter came on for
hearing before the Honorable Robert F. Owens, Judge of
the above-named Court, at the Washington County Hall of
Justice, St. George, Utah, and that the following proceedings
were had:

*

1

APPEARANCES:
For the Plaintiff:

THEODORE W. SHUMWAY,
St. George City Attorney

The Defendant not appearing nor represented by counsel.

BYRON RAY CHRISTIANSEN, JR.
CERTIFIED SHORTHAND

REPORTER

1

L N. 2 J± x
WITNESSES FOR THE PLAINTIFF

PAGE

RUSSELL RIGGS
Direct Examination by Mr. Shumway

5

VANCE BITHELL
Direct Examination by Mr. Shumway

12

PLAINTIFF RESTS

12
*

EXH^BjET^S

Number

Description

P-l

Driver's License

BYRON RAY CHRISTIANSEN. JR.
CERTIFIED SHORTHAND REPORTER

Received
8

2

THE COURT:

Let's see, the matter before the

Court at this time is City versus Jasen Ralph Olsen. Is
the defendant not here, or —
MR. SHUMWAY:

If your Honor please, I had a phone

call this morning from a Connie Mower saying that she
represented the defendant.

I didn't have the file or

recognize the name, and she said he was charged with a
minor consuming, wanted to know what the fine was. I
said, "Well, it depends on whether it's a first offense or
not," and she assured me that it was.

And I said, "Well,

it would be at least $55." And she says, "Well, I'd like
to change plea."
to —

"

And I said, "All right, I need something

"Can we do that without being there?"

I said, "If

you were to get something in writing," and she promised
to Fax a —

enter an appearance.

She apparently entered

an appearance and then withdrawn.

I don't know.

I —

anyway, she promised to Fax it down and send the original
by mail.

And at 3:00 I had not received a. Fax.

I had

my secretary call her while I was here in the courtroom,
and she told my secretary that she had reached an agreement
with me where we were —

I found also there were three

charges against him, not one.

She told my secretary that

she had reached an agreement with me where I would drop the
BYRON

RAY

CHRISTIANSEN.

CERTIFIED SHORTHAND

JR.

REPORTER

3

two charges if he would plead to the minor consuming.
I advised her that that was not the case.

I never said

anything that slightest intimated that, and so she said,
"Well, have him ask the court for a continuance."
Now, I was talking from here to my secretary.
secretary had her on the other line.

My

I haven't talked to

her directly right now, but I guess I have the duty to relay
to you her request for a continuance.
THE COURT:

All right, well, this case has been

going on since November 27th.
history.

Let me review, quickly, the

The defendant called and said he was in Boise,

Idaho, going to school.

The arraignment was scheduled for

12-1, and then rescheduled for 12-4.
date.

He didn't appear on tha£

His father called and said he might appear Friday.

That had been rescheduled three times at that point.

And

by 12-15, that's the first contact we had from her, she
telephoned and waived his appearance and demanded a jury
trial, and so then —

when the information was filed as

infractions, we cancelled the jury trial, sent of notice
to the court on January 11th.

Under all the circumstances,

I really think I'll have to deny her motion for a continuance and we'll proceed in absentia.
MR. SHUMWAY:

Call Sergeant Riggs.
RUSSELL RIGGS,

having been called as a witness, being first duly sworn,
BYRON RAY CHRISTIANSEN. JR.
CERTIFIED SHORTHAND

REPORTER

4

1

testified as follows:

2

DIRECT EXAMINATION,

3

BY MR. SHUMWAY:

4 J

Q,

State your name and occupation,,

S|

A.

My name is Russell Riggs. I'm a sergeant for the

6

police department in the City of St. George.

7 J
B

And were you so employed on the 24th day of

November of 1989?

9 I
ID

A.

Yes, I was.

Q.

Calling your attention to approximately 11:30 p.m.

that evening, were you on duty?

11
12

Q.

(

13 I
14

I

15

1

A.
ft

Yes, I was
Did you have occasion to go to or be in the area

of the intersection of Sunset and Dixie Downs Road?
A.

Yes, I had,

16

ft

What brought you to that location?

17

A.

As a rule, at the beginning of the shift, I try

18

to check each one of the areas of town just to monitor

19

what's going on in particular areas, so I was just on

2D

random patrol.

21
22
23

ft

All right.

While you were in that location and

at that time did you observe anything out of the ordinary?
A.

Yes, I did.

I observed a young man wearing a

24

cowboy hat carrying a sack.

25

lot trying to catch up with a pickup truck that was leaving

He was running across a parking

BYRON RAY CHRISTIANSEN.
CERTIFIED SHORTHAND

JR.

REPORTER

1

the parking lot of the 7-Eleven at Dixie Downs and Sunset.

2

And as he ran, cans of beer were spilling out of the sack

3

onto the parking lot.

4 J
5
6 J

0-

Well, that is a bit unusual.

What did you do

in response to that?
A.

I turned around and drove back, made a U-turn

7

right there in the parking lot of the 7-Eleven.

B

able to jump inside the vehicle and there were four people

9

already inside the vehicle, so with him that made five and

1°

He was

they pulled out on Sunset to go eastbound.

11

Q.

Is it a one-seat pickup?

12

A.

Yes, it was a one-seat vehicle.

13

Q.

Did you stop it?

14

A.

Yes, I made a traffic stop right there just as

15

they pulled out of the parking lot, made a traffic stop,

16

and then Officer Bithell pulled up shortly thereafter.

I*7
1Q

Q.

All right.

Did you have any conversation with

the one that you saw running across the parking lot?

I9

A.

Yes, I did.

20

Q.

Tell us what you did.

21

A.

I asked him for identification and suggested to

22

him that carrying that much beer, I hoped that he was 21 year

23

of age.

24

vehicle, asked all of the passengers and the driver to step

25

out of the vehicle.

I also noticed —

I asked him to step out of the

When he did so, he tossed something on
BYRON RAY CHRISTIANSEN. JR.
CERTIFIED SHORTHAND

REPORTER

the ground underneath the pickup truck.

I collected that

and it turned out to be an identification card that had
his picture, but it didn't have —

and a date of birth

which made him of legal age.
Qt

And you saw him toss that on the ground?

A.

Yes, I dido

Qi

Did he identify himself?

A.

Yes.

He told us his name, and I —

as I recall,

the name was correct, but I don't think it's entirely correct
as far as the license —

or the identification is concerned.

I think it had his first and last.
Q.

I'm going to hand you what's been marked as

Exhibit 1 for identification and ask you if you can identify
that.
A.

Yes.

This is the identification.

The name is

not the same as his, but the photo is.
Q.

That's what you retrieved from the ground?

A.

Yes, it is.

Q.

Is the date of birth —

did

you ascertain what

his date of birth was?
A.

Yes.

He told me that he was 18 f

when he indicated

that his date of birth was 1-27 of '71.
Q.

What does Exhibit 1 indicate date of birth?

A.

It indicates 1-18 of '68.
MR. SHUMWAY:

We'd offer Exhibit 1 in evidence.

BYRON RAY CHRISTIANSEN. JR.
CERTIFIED SHORTHAND

REPORTER
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THE COURT:

Exhibit 1 will be received in

evidence.
(Exhibit 1 received in evidence.)
Q.

(By Mr. Shumway)

Did you have a conversation with

him beyond that?
L

I asked him where he got the beer, and he told me

!he had used the identification card to purchase the beer,
that he didn f t want to get anybody -- any of the other kids
in trouble, that everything was his fault.
Q.

Did he tell you how he got the identification?

A.

Yes.

He told me that he ordered it out of a

rock-and-roll magazine.
Q.

Okay.

Based on the —

well, was there any evidence|

that he had been drinking?
A.

Yes.

He was intoxicated.

Q.

All right.

Based on your observations of drinking,

the possession of the beer and the false identification, did
you charge him with anything?
A.

Officer Bithell had arrived by that time and I

left him in Officer Bithell f s care, and Officer Bithell did
charge him.
That f s all the questions I have.

MR. SHUMWAY:
THE COURT:

Did you confront the people in the stor£?

THE WITNESS:

I did not confront the people in the

store and I don't believe Officer Bithell did either.
BYRON RAY CHRISTIANSEN, JR.
CERTIFIED SHORTHAND

REPORTER
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THE COURT:

Okay, the Court has no questions.

You may step down.
(Witness excused.)
VANCE BITHELL,
having been called as a witness, being first duly sworn,
testified as follows:
DIRECT EXAMINATION,
BY MR. SHUMWAY:
Q.

Would you state your name and occupation.

A.

My name is Vance Bithell.

I work for the

(right here somebody turned off the tape recorder and then
back on, so some testimony was lost.)
Q.

You've heard Officer Riggs

testify, Sergeant

Riggs testify regarding the events of date and time and
place.

Did you arrive at that scene on that date as he's

testified?
A.

Yes, I did.

Q.

Tell us what you observed.

A.

I observed basically what he's said.

I observed

five people standing outside the pickup when I arrived.
all looked really young to me.

They

One was wearing a cowboy

hat and looked young also.
0»

Did he identify himself?

A.

Yes, he did.

He gave me a Utah driver's license

that had his picture I.D. and —

hang on just a second and

BYRON RAY CHRISTIANSEN. JR.
CERTIFIED

SHORTHAND

REPORTER
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make sure it was Utah.

Okay, yeah, it was a Utah driver1s

license with all the information that he had given me, and
that was Jasen Ralph Olsen, 12771, all that information was
on a valid Utah driver's licensee
Q.

All right, based on your observations, had he

been drinking?
A.

Yes, he had.

I was real •— well, from about two

feet away, at times, while issuing the citation, and also
we do give a -- we do fingerprint the subject at the scene
on a misdemeanor citation.
close.

And at the time he was rather

His face was approximately two feet away, and I could

smell a very strong —

what I believe to be a strong odor

of an alcoholic beverage coming from his breath.
Q.

Did you examine what's been admitted here as

Exhibit 1?
h.

Yes, I did.

Qi

And did the picture and certain things resemble

information on his driver's license?
A.

As being him

—

Q.

Yes.

A.

—

Q.

Yes.

A.

Yes.

Qt

What, if anything, did you cite him for?

A.

I cited him for —

or his picture?

It was the same person, same picture.

at the time, I cited him for a

BYRON RAY CHRISTIANSEN. JR.
CERTIFIED SHORTHAND

REPORTER

10

1

minor purchasing alcohol, because he did admit to me that

2

up the road — he couldn't give me —

3

the 7-Eleven, but he did admit up the road and he really

4

couldn't give me any direction because he was from out of

5

town, that he purchased alcohol with a fake I.D.

6

also charged him with minor consuming and possession of

7

B
9
ID

it wasn't there at

And I

false I.D. at the time.
Qc

He told you that he hadn't purchased it at the

7-Eleven?
A.

Yes, that's correct.

It was up the road and he

11

couldn't give me an exact location and we have very —

12

there's Mert's on the corner of Sunset and Valley View and th^n

13

right across

14

Q.

15

well,

—

Was there some cans of beer that spilled into the

parking lot there?

16

A.

Yes, there was.

17

Q.

How come he was out of the truck with beer if he

18
19
2D
21
22
23
24
25

hadn't purchased it there at the 7-Eleven.
A.

I have no idea why.

He may have been coming from

another vehicle or, to be honest with you, that wasn't
ascertained as why he was out of the vehicle at the time.
Q.

Did you inquire at the 7-Eleven?

A.

No, I did not.

Q.

Okay.
MR. SHUMWAY:

I believe that's all I have.

BYRON RAY CHRISTIANSEN. JR.
CERTIFIED SHORTHAND

REPORTER

11

1

THE COURT:

2

You may step down*

THE WITNESS:

3

Thank you, your Honor.

(Witness excused.)

4
MR. SHUMWAY:

The City rests.

5
THE COURT:

Well, it appears abundantly clear

6
from the evidence that the defendant is guilty of all three
7
charges and I find him guilty of all three counts.
8
Does the City have any recommendations as far as
9
sentencing is concerned?

I guess all three counts are

10
infractions, so there's no jail time 0
11
MR. SHUMWAY:

Well, we'd recommend that they all

12
be -- a fine be assessed on each one.

I suppose the bail

13
schedule fine, I think that might be sufficiently high in
14
at least one case, that it should be adequate.
15
THE COURT:

All right, the fines that are imposed

16
are a 55 —

of course, we don't know whether he has had

17
any priors, but

—

18
MR. SHUMWAY:

We couldn't find any evidence of

19
prior.
2D
THE COURT:

Okay.

Fifty-five dollars on the minor

21
in possession or consumption of alcohol.

One hundred

22
dollars on misrepresentation of age and buying alcohol.
23
And the false identification is a $300 fine.

The total

24
is 455.

And the defendant is put on probation for one year

25
and we'll give him 30 days to take care of the fine.
BYRON RAY CHRISTIANSEN. JR.
CERTIFIED SHORTHAND

REPORTER

12

MR. SHUMWAY:

Fine, thank you.

(Whereupon this hearing was concluded.)
*

BYRON RAY CHRISTIANSEN,
CERTtriEO S H O R T H A N D

JR.

REPORTER
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ADDENDUM 4

CONNIE L. MOWER #23 39
Attorney for Defendant
623 East 100 South
P. O. Box 11643
Salt LaJce City, Utah 84147-0643
Telephone: (801) 363-9345
IN THE FIFTH CIRCUIT COURT, STATE OF UTAH
WASHINGTON COUNTY, ST. GEORGE DEPARTMENT
STATE OF UTAH,
;i
i
l

Plaintiff,
V.

i

JASEN RALPH OLSEN

WAIVER OF PERSONAL
APPEARANCE AND ENTRY
OF PLEA
Case No.

891001576

Defendant.
COMES NOW defendant, JASEN RALPH OLSEN, by and through
his counsel of record, Connie L. Mower, and having been advised
of his rights by said counsel, hereby waives his right to
personal appearance at trial of the above entitled matter and
hereby enters a plea of guilty to the charge of possession of
alcohol by a minor, an infraction.
DATED this

53=. of

February, ,1990.

!t)NMIE L. MOWER
Attorney v for Defendant

STATE OF UTAH

)

: ss
COUNTY OF SALT LAKE)
JASEN RALPH OLSEN, being first duly sworn, deposes and
states as follows:

I am the defendant in the above entitled

matter; that I have been advised by my attorney, Connie L. Mower,
of my rights to a personal appearance at trial of said matter; I
have read the foregping Waiver of Personal Appearance and Entry
of Plea; that I understand the contents thereof; and that I
hereby waive my right to a personal appearance at trial and enter
a plea of guilty to the charge of possession of alcohol by a
minor, an infraction.
DATED this

J>

day of February, 1990c

imu
SEN

RALPH OLSEN
Defendant
SWORN TO AND SUBSCRIBED before me this

day of

February, 1990.

>v?^ .

My Commission E x p i r e s :
'

ROTARY P U B L I C , ^ R e s i d i n g i n :

'

i ^£2^,

MICHES*warn j
JtU

I AA W W W HI - **^fo*',1?l(?a|
CERTIFICATE OF ^ ^ K W
*1®ISmJW^ , j

I hereby certify that on thlg*"""*"flay"6TTT3PrTrary,
1990, I mailed, postage prepaid, a true and correct copy of the
foregoing WAIVER OF PERSONAL APPEARANCE AND ENTRY OF PLEA to the
attorney for the plaintiff herein, T. W. Shumway, City Attorney,
17 5 East 200 North, St. George, Utah 84770.

2

ADDENDUM 5

CONNIE L. MOWER #2339
Attorney for Defendant
623 East 100 South
P. 0. Box 11643
Salt Lake City, Utah 84147-0643
Telephone: (801) 36 3-9 34 5
IN THE FIFTH CIRCUIT COURT, STATE OF UTAH
ST. GEORGE DEPARTMENT, WASHINGTON COUNTY
ST. GEORGE CITY,
Plaintiff,

MOTION FOR NEW TRIAL

Ve

Case No. 891001516
Judge ROBERT F. OWENS

JASEN RALPH OLSEN,
Defendant.

Defendant, JASEN RALPH OLSEN< by and through his
attorney, Connie L. Mower, hereby moves this Court for a new
trial.

Defendant bases his motion upon the attached Affidavit of

Connie L. Mower and additional affidavits which will be filed at
a later date and upon the grounds that defendant did not
knowingly or intentionally waive his right to appear for trial.
DATED this

/\r/—%ay of February, 1990.

IIETL. MOWER
Attorney for Defendant

CERTIFICATE OF SERVICE
I hereby certify that on this / /

day of February,

1990, I mailed, postage prepaid, a true and correct copy of the

foregoing to the attorney for the plaintiff herein, T. W.
Shuniway, St. George City Prosecutor, 175 East 200 North, St.
George, Utah 84770.
I

2

ADDENDUM 6

CONNIE L. MOWER #2339
Attorney for Defendant
623 East 100 South
P. 0. Box 11643
Salt Lake City, Utah 84147-0643
Telephone: (801) 363-9345
IN THE FIFTH CIRCUIT COURT, STATE OF UTAH
ST. GEORGE DEPARTMENT, WASHINGTON COUNTY
ST. GEORGE CITY,
Plaintiff,
v.

]
I

AFFIDAVIT OF
CONNIE L. MOWER

;

JASEN RALPH OLSEN,
I

Case No. 891001516
Judge ROBERT F. OWENS

Defendant.
STATE OF UTAH

)
:ss
COUNTY OF SALT LAKE)
CONNIE L. MOWER, being first duly sworn, deposes and
states as follows:
1.

That she is the attorney for defendant in the

above entitled action and is personally faniiliar with the facts
set forth below
2.

That on or about the 15th day of December, 1989,

she was retained by the defendant in the above entitled case to
represent him on his criminal charges.

On that same date, she

met with defendant and observed that defendant's leg was casted
in a soft cast.

Defendant told affiant that he had broken his

ankle and had surgery to implant screws in his leg earlier that
month.

Defendant advised affiant that he had to return to his

physician's office on that day for re-casting with a hard cast
and a post-operative checkup.

The defendant advised affiant that

he was scheduled for arraignment on his criminal charges that
day.

His requests for continuance had been denied.

He further

told affiant that he had been previously set for arraignment on
at least three (3) occasions, at which time defendant was unable
to appear because he had a conflict with his final exams at Boise
State College.
3.

That on or about December 15, 1989, affiant called

the Clerk's Office for the above entitled Court and advised the
Court that she would enter an appearance by mail.

Affiant

subsequently prepared and filed an Appearance of Counsel, a
Waiver of Personal Appearance, and a Demand for Jury Trial.
4.

Affiant was subsequently notified by the Clerk of

the Court that this matter was set for trial on February 5, 1990,
and that because the charge was filed as an infraction, no jury
trial would be granted.
5,

In January, 1990, a ffiant telephoned the Clerk'

Office f or the above entitled Cour t and asked the Clerk of the
Court to read the contents of the Information to her.

The Cle

advised counsel that the information contained one (1) charge.
That charge being:
6,

Possession of Alcohol by a Minor.

Defendant's counsel attempted- numerous t imes to

contact the City Prosecutor' prior to trial and left numerous
messages for counsel to ret:urn her phone calls*
7.

On February 5, 1990 , at approximately 8:30 a.m.
2

affiant reached the St. George City Prosecutor, T. W. Shumway, by
telephone.

Mr. Shumway and affiant agreed that defendant would

enter a plea of guilty to possession of alcohol by a minor and
that the parties would recommend a fine of $55.

Mr. Shumway

directed affiant to prepare a Waiver of Appearance for
defendant's signature and to fax the same to his office prior to
the hearing.

Affiant immediately prepared the Waiver of Personal

Appearance and Entry of Guilty Plea which defendant signed at
approximately 2:00 p.m.

(A copy of said Waiver of Personal

Appearance and Entry of Guilty Plea is attached hereto and
incorporated herein by reference.)
8.

Affiant then instructed her secretary to fax a

copy of the Waiver of Appearance and Entry of Plea to Mr.
Shumway's office in St. George.

Affiant later found out that

despite numerous attempts at transmission, the fax never arrived
in St. George.
9.

Affiant was subsequently advised, through her

secretary, that the Waiver of Appearance and Entry of Plea would
not be accepted by the Court, the Court having tried the
defendant in absentia.
DATED t h i s

rir~day

of F e b r u a r y ,

1990.

CGNNIE L. MOWER
Attorney for Defendant

•i. ^//- ? .day

SWORN TO AND SUBSCRIBED before me this

of

February, 1990.

J

?,t£M

TARY PUBLIC,

My Commission Expires:

*• ' ^

;

f

' >NOT\
I
''-''.) South
I
;
. ;y,Utnh 84102!
,V?y \; :i;imJs$'on Expirw I
^ptembera^ 1991
I

State of Utah

•

CERTIFICATE OF SERVICE
I hereby certify that on this
1990,

/ ^

day of February,

I mailed, postage prepaid (via U.S. Express Mail), a true

and correct copy of the foregoing to the attorney for the
plaintiff herein, T . W. Shumway, St. George City Prosecutor, 175
East 200 North, St. George, Utah 84770.

WJL&
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ADDENDUM 7

CONNIE L. MOWER #2339
Attorney for Defendant
623 East 100 South
P. 0. Box 11643
Salt Lake City, Utah 84147-0643
Telephone:
(801) 363-9345
IN THE FIFTH CIRCUIT COURT, STATE OF UTAH
ST. GEORGE DEPARTMENT, WASHINGTON COUNTY

ST. GEORGE CITY,
Plaintiff,

]
)

AFFIDAVIT OF
MICHELLE J. SNOW

v.
JASEN RALPH OLSEN,

i
)

Case No. 891001516
Judge ROBERT F. OWENS

Defendant.

STATE OF UTAH

)
: ss
COUNTY OF SALT LAKE)
MICHELLE J. SNOW, being first duly sworn, deposes and
states as follows:

1.

That she is the secretary for Connie L. Mower, the

attorney for the defendant in the above entitled action and is
personally familiar with the facts set forth below
2.

On February 5, 1990, at approximately 9:00 a.m.,

affiant was instructed by Connie L. Mower to prepare a Waiver of
Personal Appearance and Entry of Plea in the above matter.
copy of which is attached hereto.)

(A

Affiant was also instructed

to get in touch with the defendant and ask him to come in and
sign the Waiver as soon as possible.
3.

Affiant was able to reach defendant's mother who

stated she would call defendant at work and relay the message
that defendant come to the office on his lunch hour.

Mrs, Olsen

stated she was not sure when the defendant would be taking lunch
that day.
4.

At approximately 2:00 p.m.f defendant came to the

office to sign the document.

After defendant met with Connie L.

Mower and signed the Waiver, affiant notarized the document.

Ms.

Mower then gave affiant the document and requested that affiant
fax the document to T. W. Shumway, St. George City Prosecutor.
5.

Affiant began to try to fax the document to St.

George at approximately 2:30 p.m.
would not go through.

The first two (2) attempts

Affiant called the St. George City Offices

to confirm the fax number.

Affiant then obtained the aid of

another secretary in the office to help her with the fax machine.
Another fax was attempted, but the line was busy.

Affiant

attempted another fax at approximately 2:50 p.m., but there was
an error message.
6.

(A copy of which is attached hereto.)

As affiant was again attempting to send the fax,

she was notified by the receptionist in the office that there was
a call for her.

Affiant answered the telephone and it was an

individual from Mr. Shumway's office.

The individual stated that

Mr. Shumway was in court and they were awaiting the document.
Affiant explained to the individual that she was attempting to
fax the documents and described to the individual the contents of
the documents.

The individual from Mr. Shumway1s office said

something to the effect, "What about the other two charges?"
2

Affiant responded that she did not know about two other charges,
but would guess that an agreement had been reached to dismiss two
charges in exchange for a guilty plea on a third.
restated that she was just guessing.

Affiant

The individual stated to

affiant that Mr. Shumway said "absolutely not" to dropping the
lying to the police officer charge and using fake ID charge in
exchange for pleading to possession by a minor charge.

The

individual stated that Mr. Shumway said the best Ms. Mower could
hope for was that he would continue the trial.

Affiant stated

she would pass the message on to Ms. Mower.
7.

Ms. Mower was meeting with clients at that time,

but as soon as affiant was able to, she passed the message on to
Ms. Mower.
DATED t hl:i s

^fr/day

of

February,

1990.

SWORN TO AND SUBSCRIBED b e f o r e me t h i s ^ ^ / ^ d i a y
February,

of

1990.

/

My C o m m i s s i o n

E x p i r e s : /0-JO

NOTR«g^ggM^faCi&asidi.a.q-i,n; $L<1 (A.T
I X£«5%.
NMjry Public
\

73

%fc£&5? 84,03 J

CERTIFICATE OF SERVICE
I hereby certify that on this

day of February,

1990, I mailed, postage prepaid, a true and correct copy of the
3

foregoing to the attorney for the plaintiff herein, T. W.
Shumway, St. George City Prosecutor, 175 East 200 North, St.
George, Utah 84770.

4

CONNIE L. MOWER #23 39
Attorney for Defendant
623 East 100 South
P. 0. Box 11643
Salt Lake City, Utah 84147-0643
Telephone: (801) 363-9345
IN THE FIFTH CIRCUIT COURT, STATE OF UTAH
WASHINGTON COUNTY, ST. GEORGE DEPARTMENT
STATE OF UTAH,

V.

WAIVER OF PERSONAL
APPEARANCE AND ENTRY
OF PLEA

JASEN RALPH OLSEN

Case No.

Plaintiff,

i

891001576

Defendant.
COMES NOW defendant, JASEN RALPH OLSEN, by and through
his counsel of record, Connie L. Mower, and having been advised
of his rights by said counsel, hereby waives his right to
personal appearance at trial of the above entitled matter and
hereby enters a plea of guilty to the charge of possession of
alcohol by a minor, an infraction.
v

DATED this

of February, .1990.

rONMIE L. MOWER
Attorney for Defendant

STATE OF UTAH

)

:ss
COUNTY OF SALT LAKE)
JASEN RALPH OLSEN, being first duly sworn, deposes and
states as follows:

I am the defendant in the above entitled

matter; that I have been advised by my attorney, Connie L. Mower,
of my rights to a personal appearance at trial of said matter; I
have read the foregoing Waiver of Personal Appearance and Entry
of Plea; that I understand the contents thereof; and that I
hereby waive my right to a personal appearance at trial and enter
a plea of guilty to the charge of possession of alcohol by a
minor, an infraction.
DATED this

J>

day of February, 1990.
/

m«/
i/A^
\Sm RALPH OLSEN

Defendant
SWORN TO AND SUBSCRIBED before me this *$

day of

February, 1990.

iv4^£
My C o m m i s s i o n E x p i r e s :

'NOTARY PUBLiJf, R e s i d i n g

in:

iHii&m
jgjsagem}
[J
CERTIFICATE OF $8i*tf)BfW IhSSSSAHSn* I
' ' S t a ^ ill tfiHi

I hereby certify that on thlg—"—"ttaytnrT^gTrTi'a'ry,
1990, I mailed, postage prepaid, a true and correct copy of the
foregoing WAIVER Q F PERSONAL APPEARANCE AND ENTRY OF PLEA to the
attorney for the plaintiff herein, T. W. Shumway, City Attorney,
175 East 200 North, St. George, Utah 84770.

2
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ADDENDUM 8

CONNIE L. MOWER #2339
Attorney for Defendant
623 East 100 South
P. 0. Box 11643
Salt Lake City, Utah 84147-0643
Telephone: (801) 36 3-9345
IN THE UTAH COURT OF APPEALS
ST. GEORGE CITY,
Plaintiff/Respondent,

SECOND AFFIDAVIT OF
MICHELLE J. SNOW

v.
JASEN RALPH OLSEN,

Case No. 900143-CA

Defendant/Appellant.
STATE OF UTAH

)

:ss
COUNTY OF SALT LAKE)
MICHELLE J. SNOW, being first duly sworn, deposes and
states as follows:
1.

That she is the secretary for Connie L. Mower, the

attorney for the defendant/appellant in the above entitled action
and is personally familiar with the facts set forth below
2.

On April 2, 1990, as affiant was compiling the

attachments to the Docketing Statement in the above entitled
matter, she rioted that the "Error Report (Feb 05, '90)," attached
to affiant's first Affidavit, stated that th.e start time of the
fax to City of St. George was 15:55.
3.

Affiant knows this to be a mistake due to the fact

that it was prior to 3:00 (or prior to 1500 hours) that she
attempted to send the fax.

4.

Affiant immediately checked the fax machine in the

office of Anderson & Holland, the law firm in which defendant's
attorney, Connie L. Mower, offices and noted that the fax machine
stated the correct time, even though daylight savings time had
commenced over the weekend.

Affiant realized that the time on

the fax machine had not been changed the previous fall when
daylight savings time terminated. Therefore, the time stated on
the fax error message, 15:55, was at least an hour later than the
fax was actually started
DATED th is

f*

day of April, 1990.

MICHELLE J. SNO
SWORN TO AND SUBSCRIBED before me this

//

day of

February, 1990.

NOTARY PUBLIC, Residing in:

r

My Commission Expires

i
i
i;
I

CERTIFICATE OF SERVICE
I hereby certify that on this

{jsr^

^VTOrt///
v S v

Notary PubRe
!
DENISES.JACKMAN I
623 East 100 Swilh I
Salt Uke CtoUtah 84102
My^yomrTHstw
Expire* »I
MVCornrrts^Expiii*
November 3.19*1
I

|.J^^L—^^^^iLli^f1

day of April, 1990,

I mailed, postage prepaid, a true and correct copy of the
foregoing to the attorney for the plaintiff herein, T. W.
Shurtiway, St. George City Prosecutor, 175 East 200 North, St.
George, Utah 84770.

*7„.6J6

J

ADDENDUM 9

FIFTH CIRCUIT COURT, STATE OF UTAH
WASHINGTON COUNTY, ST. GEORGE DEPARTMENT
CITY OF ST. GEORGE

ORDER DENYING MOTION

Plaintiff,
vs.

Case No.

OLSEN, JASEN RALPH

891001576

Defendant,

The Motion for New Trial is denied.
the citation that three charges were pending.

The defendant was aware from
Plea bargains are not legally

effective unless approved by the Court, upon being timely presented which
was not done in this case.

Date

m

^0 -frs. °

Robert F. Owens
Circuit Court Judge

I do hereby certify that I mailed, postage prepaid, or hand delivered
a copy of the above Order to the following parties:
T. W. Shumway
St. George City Attorney
St. George, UT 84770

™*-A-Mb

Connie L. Mower
Box 11643
Salt Lake City, UT 84147-0643

Tanna Hammer
Deputy Court Clerk

